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                      JUDGMENT
 
MR JUSTICE POPPLEWELL:  These are two applications to judicially review, firstly, the decision of the adjudication officer, made on 12th April 1995 to the effect that income support can no longer be paid to the applicant because she is a person from abroad with no entitlement to urgent cases payments in accordance with Regulations 21 and 70 of the Income Support (General) Regulations 1987, and the second is the decision of the Oxford Social Security Appeal Tribunal, dated 15th November 1995, to adjourn the applicant's case pending the determination of an appeal made by the chief adjudication officer from the commissioner to the Court of Appeal in a case called Remilien.
      Just two preliminary matters: the Court of Appeal are to hear the case of Remilien some time in the month of May and a question did arise as to whether I should reserve my judgment until the Court of Appeal had ruled in Remilien.  In the circumstances, I decided that it was not necessary to reserve my judgment and if anything  said by the Court of Appeal is germane to the instant case, no doubt, it can be reconsidered by the adjudication officer and by the applicant.
      The second is that, strictly speaking, an appeal from the tribunal goes to a commissioner, and if there is an alternative remedy judicial review should not run.  However, it has been agreed by both parties that it is much more convenient that I should express my view about the merits of the application and give a judgment, rather than it should be remitted, either to the tribunal or go to the commissioner.
      The facts of the case can be briefly stated.
Miss Wolke is a Dutch national.  She is aged 23.  She came to live in the United Kingdom from Holland in April 1994 with her then partner Michael Fitzpatrick and their son, Danny.  Mr Fitzpatrick is a British national. Initially they lived together in this country, but separated in November 1994.  In that month Miss Wolke made an application for, and was granted, income support.  Danny has always lived with her and her income support, therefore, included an allowance for him.
Miss Wolke received no maintenance from Mr Fitzpatrick for Danny.
      On 12th April 1995 the adjudication officer reviewed the decision awarding Miss Wolke income support  and decided she was no longer entitled, in a letter to which I will make reference in a moment.  She is presently living with her former partner's sister.  She and Danny are maintained by her and the only present social security benefit that Miss Wolke gets is £10.40 a week child benefit.  The Social Services Department of Oxfordshire County Council agreed to pay her £15.95 a week, beginning from 1st January 1996, under s.17 of the Children Act 1989, in respect of Danny.  I was told during the course of the proceedings before me that that has now been reviewed and has either been stopped or is about to be stopped.
      The money which Miss Wolke gets is in relation to the child and there is nothing for herself and she gets no help for her own subsistence and has no savings.  In addition, on 19th July 1995 an order was made by the district judge at Coventry County Court whereby Miss Wolke undertook, on her lawyer's advice, not to remove the child, Danny, from England and Wales before 16th November 1995 for any period longer than seven days and was ordered that Mr Fitzpatrick should have contact with Danny every Wednesday and on alternate weekends.
Mr Fitzpatrick did not ask for her undertaking to be renewed when it expired on 16th November.  However, the contact order which is said to necessitate her living in  England remains in force and Miss Wolke has deposed that it is her wish to remain in the United Kingdom because she is anxious that Danny should maintain a relationship with his father.
      The letter which gives rise to these proceedings is dated 10th April 1995 and is from the Immigration and Nationality Department at Croydon, which is the department dealing with immigration cases on behalf of the Home Office.  It reads:
"Dear Madam
 
It has come to the notice of this Department that you have claimed Income Support since 10th November 1994 and that you are still continuing to claim.
 
I should like to explain that as an European Community Area (EEA) national you are free to enter and reside in the United Kingdom in order to exercise Treaty rights conferred by the Treaty of Rome.  These include the right to seek or take employment, or to reside here in a non‑economic capacity provided you have enough resources to avoid being a burden on public funds.
 
However, in view of the fact that you are in the United Kingdom in a non‑ecomonic capacity and that you have become a burden on public funds, the Secretary of State is not satisfied that you are lawfully resident here under European Community law and you should now make arrangements to leave the United Kingdom.
 
I should add that if you do not leave the United Kingdom on a voluntary basis then, in the present circumstances of your case, we will not take steps to enforce your departure from the United Kingdom", 
and the important words in that letter are "you should now make arrangements to leave the United Kingdom" and the whole of the succeeding paragraph. 
      The regulations covering the applicant's entitlement to benefit are the Income Support (General) Regulations SI 1987/1967 and in particular Regulation 21.  In Schedule 7 it deals with persons from abroad and "persons from abroad" means a person who, and then there are a number of persons defined under that section going from (a) to (h).  In this case (c) and (h) are the relevant provisions.  (C) reads:
"is the subject of a deportation order being an order under s.5(1) of the 1971 Act (deportation) requiring him to leave and prohibiting from entering the United Kingdom". 
It is not argued that paragraph (c) covers this applicant, but it is referred to in contra‑distinction to paragraph (h).  Paragraph (h) reads:
"is a national of a member State and is required by the Secretary of State to leave the United Kingdom", 
and the substantive issue in this case is whether the letter to which I have just referred required this applicant to leave the United Kingdom.  If it did, then the applicant is not entitled to income support.  If paragraph (h) does not apply, she is.  As I have indicated, the adjudication officer in his decision on 12th April decided that she was within paragraph (h), she was not entitled and, accordingly, she did not get income support. 
      The avenue of appeal is to the tribunal, then to the commissioner and then to the Court of Appeal.  In the instant case it is the decision on 15th November which is the subject of the second application, because on that occasion the adjudication officer sought an adjournment which was granted.  The nature of the application by the adjudication officer is contained in the papers.  It reads:
"The Tribunal will be aware of Commissioner's decision in CIS/472/94 (which is a decision in the case of Remilien) and it goes on, "and the judgment of the High Court in R‑v‑Secretary of State for the Home Department ex parte Vitale and Do Amaral", (that was a decision of Judge J). "The commissioner in CIS/472/94 Remilien held that, on its present wording, the Home Office letter was not a requirement to leave the United Kingdom.  The Home Office letter was a change of circumstances, but was not a relevant change of circumstances for the purposes of section 25(1)(b) of the Social Security Administration Act 1992 because it was not in law capable of leading to a different decision on the claimant's entitlements to income support.  The High Court judgment was not primarily concerned with income support but held that the Secretary of State Home Office did not act unlawfully in requiring a person to leave the United Kingdom and such a requirement was not invalidated by the lack of direct sanctions or authority to enforce. The Chief Adjudication Officer and the Secretary of State have sought leave to appeal Commissioner's decision CIS/472/94 to the Court of Appeal.  I respectively request that the Tribunal adjourn making any decision on this case until the Court of Appeal judgment is available, or, if leave to appeal is refused by both the Commissioner and the Court of Appeal, until that time". 
I was told that the decision of Judge J was also likely to be appealed.  The tribunal heard the application to adjourn.  The adjudication officer was represented and  there was, as I understand it, somebody representing the applicant.  There is a document which has four boxes, which deal with the adjournment.  Box one reads:
"Chairman's note of evidence.
 
The question of review was raised.  There was no mention of a review in the submission.  Mr Clift asked for a short adjournment to make enquiries and this was granted.  A review was carried out on 12th April 1995 and was produced to the Tribunal.  Mr Clift seeks an adjournment because the Chief Adjudication Officer and the Secretary of State has sought leave to appeal in Commissioner's decision CIS/472/95 to Court of Appeal and that pending the outcome of that application, any payment authorised by a Tribunal decision would be suspended by the Secretary of State pending the application and resulting appeal, if leave were to be granted.  The decision of the High Court in R‑v‑Secretary of State for the Home Office ex parte Vitale and Do Amoral was a highly relevant factor in the application for leave.  Mr Turville pointed out that the Secretary of State did not always follow suspension and the appellant was without funds unable to leave the country because of a Prohibited Steps Order made in respect of her child". 
The power of the Secretary of State to suspend payment is contained in the Social Security (Claims and Payments) Regulations 1987/1968 and reads as follows:
"Paragraph 37(1)  Where it appears to the Secretary of State that a question arises whether‑‑
 
(c) subject to paragraph (2), an appeal ought to be brought against an award,
the Secretary of State may direct that payment of benefit under an award be suspended, in whole or in part, pending the determination of that question on review, appeal or reference.
 
(2) Where it appears to the Secretary of State that a question arises under paragraph 1(c), he may only give directions that payment of benefit under the award be suspended within the relevant period". 
The relevant period by paragraph 5 in this instance would have been a period of one month.  By subparagraph (3) it states:
"A suspension under paragraph 1(c) shall cease unless, within the relevant period, the claimant is given notice in writing that either an appeal, an application or petition for leave to appeal, whichever is appropriate, has been made against that decision". 
The effect of that is this: that if there is an adverse finding against the adjudication officer so that the Secretary of State, who is responsible for payment, has to pay, and a question arises whether an appeal ought to be brought, the Secretary of State has a discretion whether pending that appeal he shall pay the benefit or not.
      The argument before the tribunal was really twofold, or appears to have been twofold.  Firstly, that there were, two what have been described as "lookalike decisions", one of which was certainly going to the Court of Appeal and the other of which might, which might determine the instant case and, therefore, an adjournment should be granted and, secondly, a submission by the adjudication officer, who is not employed by the Secretary of State, I hasten to add, that the Secretary of State would in any event be suspending payment if the decision was adverse in the instant case.  Box three says: 
"Full text of unanimous decision on the Appeal.
 
The Appeal should be adjourned pending the outcome of the Chief Adjudication Officer's and Secretary of State's applications and/or subsequent appeals are known.
 
4.  Reasons for decision.
 
Any decision made by the Tribunal today upon the merits of the appeal would be of no effect until the outcome of the present applications for leave to appeal are known and the appeal should be adjourned until that time". 
It is agreed by the parties that the decision on the question of adjournment is really of academic interest only because I am invited to make a decision in any event on the substantive issue.  Although at some stage during the argument there was a submission that there was a question of principle involved, I find no question of principle on the question of the adjournment.
      The rules governing adjournment in these cases are contained in the Social Security (Adjudication) Regulations 1995.  S.5 reads:
"(1)  Where a person to whom notice of an oral hearing by an adjudicating authority or an enquiry has been given wishes to apply for that hearing or enquiry to be postponed he shall do so in writing to the chairman or, as the case may be, the person appointed to hold the enquiry stating his reasons for the application, and the chairman or person appointed may grant or refuse the application as he thinks fit.
 
(2) A chairman may on his own motion at any time before the beginning of the hearing postpone the hearing.
 
(3) An oral hearing or an enquiry may be adjourned by the adjudicating authority or, as the case may be, the person appointed to hold the enquiry at any time on the application of any party to the proceedings or of its on  motion".
I do not propose to lay down any guidelines as to when a tribunal of this sort should or should not grant an adjournment.  Quite clearly, the pending appeal of lookalike cases to the Court of Appeal is a factor which any tribunal should take into account.  Again, if it were clear that the Secretary of State would suspend payment or indeed might suspend payment, that could be a factor that the tribunal could take into account pending an appeal.  There are a lot of other factors.
      In this case, what is submitted by the applicant is not that this was adjourned on the basis that there were some lookalike cases going to the Court of Appeal, but that the tribunal decided that the Secretary of State was bound to suspend and, therefore, any decision would be of no effect.  If that were so, it would be a matter which the tribunal should not have taken into account.  They could take into account the possibility that the Secretary of State might suspend, but if the phrase "would be of no effect" relates to the suspension, it can only mean that the Secretary of State would be bound to suspend and that cannot be a correct approach.
      It was submitted that the tribunal approach to evidence is a great deal more liberal than the approach  to evidence by a court and for that proposition I was referred to the decision of R‑v‑Deputy Industrial Injuries Commissioner ex parte Moore (1965) 1 QB 456 and three passages at page 476 where Willmer LJ says at A:
"It is to my mind abundantly clear that Parliament intended there should be a minimum of formality...
 
Where so much is left to the discretion of the commissioner, the only real limitation, as I see it, is that the procedure must be in accordance with natural justice.  This involves that any information on which commissioners acts, whatever its source, must at least be of some probative view.  It also involves that the commissioner must be prepared to hear both sides, assuming he has been requested to grant a hearing, and that on such hearing he must allow both sides to comment on or contradict any information that he has obtained". 
To like effect at page 488 Diplock LJ said:
"These technical rules of evidence, however, form no part of the rules of natural justice.  The requirement that a person exercising quasi‑judicial functions must base his decision on evidence means no more than it must be based on material which tends logically to show the existence or non‑existence of facts relevant to the issue to be determined, or to show the likelihood or unlikelihood of the occurrence of some future event, the occurrence of which would be relevant.  It means that he must not spin a coin or consult an astrologer, but he may take into account any material which, as a matter of reason, has some probative value in the sense mentioned above.  If it is capable of having any probative value, the weight to be attached to it is a matter for the person to whom Parliament has entrusted the responsibility of deciding the issue.  The supervisory jurisdiction of the High Court does not entitle it to usurp its responsibility and to substitute its own view for his". 
At page 490 he states:
"Where, however, there is a hearing, whether requested or not, the second rule requires the deputy commissioner (a) to consider such 'evidence' relevant to the question to be decided as any person entitled to be represented  wishes to put before him".
I do not think that case has a slightest relevance to the instant case, because there was no evidence as to what the attitude of the Secretary of State would be. There was merely a submission that that is what would happen.  It was a submission not based on anything other than the opinion of the adjudication officer.  That is not evidence.
      However, there seems to me a more fundamental difficulty in the way of the applicant on this part of the case, because the reason for this decision is not to be construed as an Act of Parliament or a regulation. Although part of the application for the adjournment was based upon what the Secretary of State might do or would do, the substantial ground upon which this adjournment was granted was that there then appeared to the tribunal to be two cases in conflict, which were going to the Court of Appeal and the result of which might be, if not decisive, of some very material relevance to the case which they had to decide.  Whether, in fact, those two cases are lookalike and whether the decision of the Court of Appeal will, in the result, assist in the determining of the instant case, is not a matter which the tribunal had to consider.
      What they had to consider is whether it reasonably  appeared to them then that the decision of the Court of Appeal in relation to those two decisions might be germane.  It seems to me, that they were perfectly entitled to take that view.  An application to review that decision as to the adjournment is ill‑founded because there was ample material upon which the tribunal in the exercise of its discretion was entitled to come to that conclusion.  Even if as I have indicated, I can come to an opposite conclusion, it is really of academic interest only.
      I turn, therefore, to the substance of this case, which is does the letter of 10th April require the applicant to leave the United Kingdom?
      This is apparently a standard letter, which has been in existence for some appreciatable time.  The language used is consistent with the provisions of the Immigration (European Economic Area) Order 1994 which was based on Directive, I believe, 90/3604 and the same language was used before the order came into force no doubt based on the Directive.
      Some argument was directed to me on the respondent's behalf, by Mr Plender, that the letter was not based on the Order because it pre‑existed the Order.  I do not accept that.  The relevant parts of the order are these: 
"S.4.  Right of residence
 
(1) A qualified person shall be entitled to reside in the United Kingdom, without a requirement to leave to remain under the 1971 Act, for as long as he remains a qualified person". 
The important phrase is "qualified person".  A qualified person is determined by s.6, which reads:
"In this Order 'qualified persons' means an EEA national who undertakes in the United Kingdom the activities‑‑‑". 
There are a number of activities.  (F) is the relevant one; "a self‑sufficient person".  By subsection 2(f) a self‑sufficient person is defined as:
"A person who
 
(ii) has sufficient resources to avoid his becoming a burden on the social assistance system of the United Kingdom". 
When one goes back to the letter one finds in the second paragraph this:
"The right to seek or take employment or reside here in a non‑ecomonic capacity provided you have enough resources to avoid being a burden on public funds". 
Then the third paragraph:
"In view of the fact that you have become a burden on public funds the Secretary of State is not satisfied..." 
That is saying, in effect, that "you are no longer a self‑sufficient person".  If that is so then the powers of the Secretary of State are as follows:  By s.15(2):
"An EEA national and the family member of such a person may be removed from the United Kingdom‑‑
  
(a) on his ceasing to be a qualified person". 
By s.20 application of the 1971 Act s.1 it states:
"An EEA national who is in the United Kingdom and the family member of such a person shall be treated as if he were a person who required leave to enter or remained in the United Kingdom under the 1971 Act on his ceasing to be a qualified person or the family member of a qualified person". 
There is no dispute but that the applicant has ceased to be a qualified person.
      By s.15(2) the Secretary of State has power to remove her.  Those matters are not in doubt.  The question arises, as I have indicated, in the instant case of has she been required to leave?  The other power which the Secretary of State has is under the Immigration Act 1971, s.3(5) which reads:
"A person who is not a British citizen shall be liable to deportation from the United Kingdom‑‑
 
(b) if the Secretary of State deems his deportation to be conducive to the public good". 
There may be circumstances in which the phrase "conducive to the public good" may encompass somebody who is a burden on public funds, I say "may", because it has not been argued.  But that is not the ground upon which the Secretary of State has taken view that she must leave the country.  It is plain he is relying on the order. 
      I go back, therefore, to Regulation 21(h) and the phrase "is required by the Secretary of State to leave the United Kingdom".  Mr Plender points out that that phrase is to be contrasted with the language used in paragraph 3(c) where the person is subject to a deportation order being an order under 1971 Act, and additionally not only requiring him to leave, but prohibiting him from entering the United Kingdom.  He argues that (h) quite rightly must mean something less than the situation where a deportation order has been made.  It simply requires: three elements, says Mr Plender.  Firstly, there has to be an asking by a person in authority.  Secondly, the person asked is under a duty to comply and, thirdly, there has to be a power to enforce the obligation, even if that power is not enforced until a later date.
      He submits that the requirement to leave and the power of enforcement are different concepts, and that by using the phrase "you should now make arrangements to leave the United Kingdom" that is a requirement to leave and that the subsequent paragraph is merely saying "we will not exercise our power of enforcement in the present circumstances".
      He draws the contrast between paragraphs (h) and (c).  The applicant says that some action is required by  the Secretary of State.  The action in this case is "I do not propose to require you to leave at the present time.  You will have to go when the Secretary of State decides your circumstances have changed.  Until then you are not required to leave".
      A number of authorities were referred to in which the question of whether in those circumstances someone in the applicant's position has permission to stay. There are divided views about that.  It seems to me that that is not the question which the Court in the instant case has to ask.  It has to ask whether she is required to leave and not what her position is if she remains.  I turn, therefore, to the three authorities to which my attention has been drawn.
      The first is the commissioner's decision in Remilien.  That is the decision of Mr Mesher, dated 4th May 1994.  The facts are similar to those in the instant case, with one exception.  In that case the claimant was a French national.  She had two children.  She came to the United Kingdom with her then partner some time after the birth of the first child.  They lived together here.  The relationship broke down.  The claimant claimed income support and she was awarded income support and following that she received a letter from the Immigration Department in the same terms as in the  instant case with the important exception that the final paragraph was not there.
      There are a number of matters canvassed before the commissioner and authorities referred to.  At page six of his judgment, which is a full and helpful judgment, he said this on the ordinary meaning of "required to leave":
"On that point, Mr Daniel submitted that a person could not be said to be required to leave unless there was some legal obligation to do so.  He said that since there was nothing which could be done to enforce the letter of 8th December 1993 against the claimant she could not be said to have been required to leave.  He referred to a letter dated 28th September 1994 from the Immigration and Nationality Department of the Home Office to Walthamstow Citizens Advise Bureau in connection with another person.  The letter contains the following passage:
 
'Thank you for your letter of 24th August 1994 in which you state you wish to appeal against our decision, notified on 15th August 1994 to consider your client as not been lawfully resident in the United Kingdom.
 
I must advise you that although we have advised your client that she should leave this country, this cannot be considered as a 'requirement' to leave since we have no intention of enforcing her departure.  As a result, no right of appeal is accorded in cases such as this". 
Mr Mesher did not take any account of that letter in his decision.  His decision goes on:
"Miss Clark" (and I interpose that Miss Clark is junior counsel in the instant case) "submitted the words 'required to leave' were simple and should be given there ordinary meaning.  The letter of 8th December 1993 at the least contained the request to leave by a person in authority based on a statement of what the claimant ought to do to comply with the law.  That, she said, was sufficient to come within the ordinary meaning of  'required to leave'.  She accepted, however, that the question was one of impression and that there could legitimately be reliance on the principle that a provision excepting a person from a prima facie entitlement to benefit should be construed strictly. Miss Clark also referred to the approach adopted by Judge J in Vitale.  He held that the letters in that case, which contained requests phrased identically to those in the present case, were properly founded on the principles accepted by European Court of Justice in Antonissen.  Miss Clark relied on Judge J's clear conclusion that those letters had the effect that the applicants were not lawfully present in the United Kingdom and therefore were not entitled to income support by reason of the effect of paragraph (h) on the definition of 'person from abroad'." 
I interpolate that Judge J's decision was based on a conclusion that the applicants in his case, in Vitale, were not lawfully present in the United Kingdom, which view has not been adopted by two members of the Court of Appeal as I shall refer to in a moment in the case of Castelli.  Mr Mesher went on:
"My conclusion is against Miss Clark's submissions.  I first consider the interpretation of Regulation 21(3) of the income support as if the judgment in Vitale had not been given.  Precise words of paragraph (h) of the definition of 'person from abroad' must be looked at. They do not make the test whether a person is not lawfully resident in the United Kingdom or has the been informed that in the Secretary of State's opinion she is not lawfully resident.  The test is whether the person 'is required to leave the United Kingdom', and is required to do so by the Secretary of State.  The focus must therefore be on what is done by or on behalf of the Secretary of State.  The context of the paragraph (h) within the Income Support Regulations must be looked at.  The other paragraphs of the definition (which I will not set out) in the main describe clear‑cut circumstances where defined action has been taken in relation to a person under the Immigration Act 1971.  I also take into account that the effect of a person from abroad having an applicable amount of nil is to exclude  someone who would otherwise been be entitled to income support from entitlement.  I take from those two factors the desirability of paragraph (h) being construed in a way which enables the circumstances in which it applies to be easily identified by all concerned.  That leads one, if there is ambiguity in the words of the paragraph, towards a certain central meaning rather than towards an uncertain expanded or loose meaning". 
Then he says he has left out of account the letter in relation to the other case.  He goes on:
"I note that the first non‑obselete meaning of 'require' given in the third edition of the Oxford Shorter English Dictionary is 'to demand (of any one) to do something'. The second meaning given is 'to ask for (some thing or person) authoritatively or imperatively, or as a right; to demand, claim insist on having'.  Without attempting to give any comprehensive or exhaustive definition of the words 'is required to leave' in paragraph (h), in my view their ordinary everyday meaning carries with it notions of compulsion or insistence such that the terms of the letter of 8th December 1993 did not 'require' the claimant to leave the United Kingdom.  That approach is consistent with the identification of a certain central meaning.  I accept that in some contests 'require' may mean little more than 'ask', but I am quite satisfied that that expanded and loose meaning is not tenable the context of paragraph (h).  The letter of 8th December 1993 drew attention to the Secretary of State's not being satisfied that the claimant was lawfully resident in the United Kingdom.  It may of course be said that a person who is not lawfully resident in the United Kingdom is under a legal obligation to leave, but the statement of the Secretary of State's view added nothing to any such obligation which already existed by operation of law.  Then the letter said that the claimant should now make arrangements to leave the United Kingdom.  In my view, that form of words simply falls short of the necessary degree of insistence or compulsion for it to be possible to say that on receipt of the letter the claimant was required to leave the United Kingdom.  I would characterise the form of words as advice to the claimant to make her own arrangements to leave.  That seems to me to fall well short of a requirement actually to leave". 
He then referred to the decision of Judge J in Vitale and came to the conclusion that the decision of the adjudication officer was incorrect.  The decision of Vitale is reported in (1995) 3 CMLR at page 605.  An appeal was heard on 19th January 1996.  It is unreported and concerned the effect of Articles 8a, 48, 49, 52 and 59.  It has no bearing in the instant case.  The relevant part of the headnote reads:
"The continued residence of a Union citizen who entered a Member State as a Community worker but through failure to find work ceased to enjoy that status and therefore lost his Article 48 right of residence will, in the absence of any other legal basis, cease to be lawful. The consequence of the unlawfulness of his presence on his entitlement to social security benefit is a matter of national law.  On the other hand, although the immigration authorities are entitled to request such an unlawfully present Union citizen to leave the country, they probably not entitled to deport his consequences could conflict with Article 48". 
It will be seen, therefore, that the decision of Judge J was based on a somewhat different basis from the matters in the instant case and the decision in Remilien.  The letter in the case of Vitale was the same as the letter in Remilien, but it concluded by indicating that the question of income support could be taken up with the DSS and ended by stressing that no steps would be taken to enforce Mr Vitale's departure Judge J summarised his conclusions that Mr Vitale would receive no income support because he was no longer lawfully present in  England.  Thus, the factual of the letter position in relation to Mr Vitale, is the same as in the instant case.  Judge J went on at paragraph 14:
"He was not in appropriate employment nor seeking work with any genuine respect of obtaining it.  As he had not been refused a residence permit and was not being removed he had no right of appeal against the decision that he should leave the United Kingdom and although he had been asked to leave no steps would be taken to see that he did". 
He referred to the letter as causing some confusion and said this:
"However, to the extent that it was suggested that Mr Vitale was without remedy the letters were wrong and potentially misleading.  As a matter of domestic law the 'advice' given in the letters was susceptible to judicial review on the basis of well established principles.  As the contrary was not argued by Mr Richard Plender QC on behalf of the respondents no reference to authority is required.  Moreover, the bare assertion that no steps would be taken by the Secretary of State to implement the conclusion that Mr Vitale was not lawfully resident would not disentitle him to relief by way of judicial review if it were otherwise appropriate, and again the opposite was not suggested". 
He went on at page 614:
"For present purposes, I am satisfied that the letters from the Immigration and Nationality Department and the Benefits Agency should be reworded so as to avoid giving recipients the misleading impression that they are bereft of any rights of appeal.  I shall canvass with Counsel whether any further declaratory relief is appropriate". 
At page 619 he referred to the argument on behalf of the applicant which was that the fact that one of the applicants ceased to be present in the United Kingdom in an economic capacity did not mean that his continued  presence became unlawful under domestic immigration law.  His conclusion on that was this:
"In my judgment the relevant principles can be summarised fairly briefly.  Assuming for present purposes that when the applicants entered the United Kingdom they did so exercising their rights under Community law they required no leave.  They both ceased to be economically active.  When the relevant letters were sent to them they were properly founded on the principles accepted by the European Court of Justice in Antonissen.  Neither applicant satisfied the criteria set out in Council Directive 90/364.  Therefore at the time when the letters were received they were no longer present in the United Kingdom while exercising Community rights.  No other basis for remaining here was advanced.  Their presence ceased to be lawful. Thereupon they were only entitled to remain with leave and leave has neither been sought nor granted.  If they were not lawfully present then they were not entitled to the benefit of income support.
 
Each was therefore asked or required to make arrangements to leave.  Ignoring for present purposes the question of rights of appeal already dealt with earlier in this judgment, this approach is entirely consistent with the powers available to the Secretary of State at the time when the letters were written.  The mere fact that he may have been bereft of any direct sanctions or authority to enforce compliance with his request did not invalidate the request.  More significantly the letters had a direct consequence that income support for each applicant came to an end.  Under Regulation 21(3)(h) of the Income Support Regulations 1987 the rate of support payable to a national of a Member State of the European Union who is 'required by the Secretary of State to leave the United Kingdom' will be 'nil'.
      Without trespassing into areas which have yet to be decided by the Social Security Appeal Tribunal it is clear that the regulations are designed to avoid payment of income support to a Community national who is not lawfully present in the United Kingdom". 
That seems to me to be the ratio of his judgment.  The decision of Castelli is unreported.  It is a decision of  the Court of Appeal handed down on 21st February 1996. The constitution of the Court was Staughton LJ, Evans LJ and Swinton Thomas LJ.  The question which the Court had to consider was the application of s.63 of the Housing Act 1985 to two European nationals whom the Immigration Department had written a letter in similar terms to that in the instant case.  As I have indicated, there was a division of view among the members of the Court in relation to the status of these applicants after they remained in the country.
      Evans LJ and Swinton Thomas LJ took the view that the receipt of the letter did not make the recipients unlawfully here and Staughton LJ and Swinton Thomas LJ took the view that it did not give the recipients permission to remain in this country.  Evans LJ gave the first judgment.  At page two he observed:
"Those who enter the country without leave or in breach of deportation order, or who overstay after a limited leave was given, and do so knowingly, commit a criminal offence under s.24 of the Immigration Act 1971". 
That was not germane in the instant case.  He then observed at page three that:
"Both entered this country lawfully though without leave, as the laws of the European Community entitled them to do". 
At page five he stated:
"But, so far as the Act is concerned, the position of a person who ceases to belong to an exempted category but  remains in this country can only be stated in a series of negatives.  He did not enter the country illegally, he does not have leave to remain unless leave is granted subsequently, and no obligation to apply for leave it imposed upon him.  Nor does he commit any offence under s.24 by remaining without leave, even knowingly after his exemption has ceased". 
At page eight he said this:
"... the underlying issue can be stated thus: what was the status of the appellants at the relevant date, April and June 1995, when they had ceased in fact to be 'qualified persons' within the statutory definition, yet they had not entered the country unlawfully and the Secretary of State had not decided that they should be removed from the Country, as he had power to do under article 15(2)?  Should they be regarded as persons who were not 'lawfully here'?" 
Then at page 13 he set out the letter and went on:
"There was much debate at the hearing before the learned judge, which is reflected in his judgment, as to the precise meaning of this somewhat elliptical communication.  On the one hand, the appellant is told that the Secretary of State is not satisfied that he is now lawfully resident here (not, be it noted that he is satisfied that he is not lawfully resident) and that he should make arrangements to leave (when or within what period is not specified).  On the other hand, he is told that in the present circumstances of his case the Secretary of State will not take steps to enforce his departure.
 
In my judgment, it is not necessary for the purposes of Mr Tristan Garcia's appeal to decide the issue of principle which is raised by the competing submissions referred to above.  If Mr McDonnell is correct and Mr Tristan Garcia requires  'permission' to remain in this country, then it is clear in my view that permission was given, albeit in these vague and ambiguous terms. Although advised to leave, he is told that he will not be compelled to do so.  It is the reaction of a reluctant host‑ 'I would rather you left, but I will not force you to go'.  Far from informing him that the Secretary of State had decided that he should be removed or that he would be deported under the immigration laws, the letter says that the Secretary of State has made a contrary decision.  Unless circumstances were to change,  he would not be removed.
 
For this reason alone, in Mr Tristan Garcia's case, I would hold that he could not be regarded as 'not lawfully here' on April 24th when the respondents decided he was". 
At page 16 Evans LJ said this:
"The Immigration Acts and the regulations made under them are intended to regulate the status of non‑British European nationals in accordance with this country's Treaty obligations. They provide for the necessary exemptions in accordance with Community law and they create machinery which enable cases where the right to exemption comes to an end to be brought within the statutory procedures, including appeals, which are required to safeguard the rights of individuals when disputes arise.  It is not necessary, in my judgment, to regard the individual as 'not lawfully here' during the period when these procedures are or could be operated. But it is sufficient for present purposes to hold, as I would hold, that European national who has, or may have, ceased to be qualified person in fact, but who has not been given and overstayed a limited leave to remain and has not been informed that the Secretary of State has decide that had he should be removed, does not belong to a category of persons 'not lawfully here' who are not to be regarded as 'persons' for the purposes of s.62(3) of the Housing Act". 
In effect, he said that the status of these applicants was not unlawful.  Swinton Thomas LJ said at page 19:
"Both appellants entered this Country lawfully and remained here lawfully.  In each of the cases it was open to the Secretary of State, as conceded by Mr Blake QC, to bring that state of affairs to an end but he did not so:  In Tristan Garcia's case deliberately as evidenced by the letter of 4th April 1995.
 
The appellants had no right of residence in this Country, and no right to remain here indefinitely.  It does not follow that they were here unlawfully and that no duty was owed to them under the Act.  They were not obliged to seek leave to enter this country and, more relevantly, were not obliged to seek leave to remain here even though they ceased to be qualified persons  within the meaning of the Immigration (European Economic Area) Order 1994.  Once they ceased to be qualified persons then the Home Secretary could require them to leave.  I do not accept Mr McDonnell's submission that the provisions of s.1(2) of the Immigration Act 1971, render the presence of these applicants in this country unlawful.  I accept Mr Blake's submissions that s.1(2) defines the persons who are subject to immigration control, and the Act then proceeds to lay down the steps which can be taken to impose those controls.  Plainly, the Act does not impose any duty on those who entered lawfully and without restriction and with a right to remain here as a qualified person to obtain leave to stay after their period of exemption from control.  At that point the provisions of Article 20(1) of the 1994 Order may take effect.  Once the period of exemption has expired the Secretary of State may then require a person to leave this Country, and if he fails to do so, then he may be removed under Article 15(2) of the Order.  This provides a proper machinery for the national of an EEA state to be notified that he is required to leave and to appeal against that decision.
 
In my judgment, a person in the position of these appellants does not become a person unlawfully present in this country or not lawfully present in this country until he is informed by the Secretary of State that he is required to leave or, some other appropriate and lawful step is taken to remove him.
 
I agree with Staughton LJ that the standard Home Office letter does not give the recipient permission to remain in this country.  Equally the receipt of the letter does not make the recipient unlawfully here". 
Staughton LJ at page 31 said:
"I am afraid that I cannot agree with the conclusion of Evans LJ that Mr Tristan Garcia has been given permission to stay, even by the ambiguous terms of the standard letter". 
I do not have to decide whether Mr Commissioner Mesher is correct.  I merely observe that the letter in the instant case, because it contains a paragraph which is  not contained in the Remilien case, that this case is a fortiori.  I do not find that the decision of Vitale prevents me from coming to a conclusion in favour of the applicant in the instant case, based as it was, on what is now held to be a mistaken view that the applicant was unlawfully here.  There are passages in the Court of Appeal decision to which I have referred which both sides rely on.  It is not of direct relevance to the decision that I have to decide.  In so far as it does help, it seems to me to be in the applicant's favour. But at the end of the day it seems to me that this is a very simple point, although it took a day to argue, and is essentially a jury point.
      As Lord Goddard once said, "a certain amount of common sense must be applied in construing a statute". It is not, in my judgment, capable of elaborate argument.  I simply pose the question that if you said to a jury "is she now required to leave?" there could only be one answer, and that is "no".  If you then pose the second question "may she in the future be required to leave?" the answer would be "yes".  If there was any ambiguity here I would adopt the approach of Commissioner Mesher, because this applicant has been deprived of a right.  I would seek to construe any ambiguity in her favour, but I do not believe there is  any.  I believe it is a simple construction point to which common sense should be applied and I conclude, without any hesitation, that she is not now required to leave.  Accordingly, I rule that the decision of the adjudication officer is incorrect.
 
MR WRIGHT:  My Lord, I seek, in terms of relief, a declaration as set out on the 86A.
 
MR JUSTICE POPPLEWELL:  Miss Clark, is a declaration sufficient for the purpose of this case?
 
MISS CLARK:  My Lord, it is not entirely clear.  The position is that the Social Security Tribunal has started to hear the appeal and so they are seized of it.  In that circumstance, there is some doubt as to whether the adjudication officer has the power, himself, to conduct a review in the light of how you have ruled.
 
MR JUSTICE POPPLEWELL:  I understood the purpose of my making a declaration was agreed by both parties that I should so that there would be no further litigation before anybody else.
 
MISS CLARK:  Yes, my Lord, I understood that to be the submission too.  However, I have taken instructions on the point and I would not like to assure the Court that the adjudication officer would now feel free to review.
 
MR JUSTICE POPPLEWELL:  All I can do is make a declaration, which, no doubt, will be brought to the attention of the tribunal.  As a matter of law, I do not know whether a decision of the High Court is binding on a tribunal.
 
MISS CLARK:  It is binding, my Lord.
 
MR JUSTICE POPPLEWELL:  If it is then the tribunal's proceedings may come to an abrupt end.
 
MISS CLARK:  I suspect that would happen.
 
MR JUSTICE POPPLEWELL:  I am not quite sure how that is done.  If I simply make such an order that is sufficient  for today's purposes.
 
MR CLARK:  Yes, my Lord.
 
MR JUSTICE POPPLEWELL:  I am very grateful both to
Mr Drabble and to you and your leader and that is what I shall do.
 
MR WRIGHT:  My Lord, in the light of the comments can I make it clear that we do not accept, because the tribunal are seized of the matter, that the adjudication officer does not have‑‑‑‑
 
MR JUSTICE POPPLEWELL:  I am not going to enter into that.  You can resolve that problem hereafter.  I am simply making my order.  As to the consequence of it, if there are any problems I will give liberty to apply and all the matters can be argued.
 
MR WRIGHT:  I would seek my costs as well.
 
MR JUSTICE POPPLEWELL:  Miss Clark, you cannot oppose that, very well.
 
MR WRIGHT:  And Legal Aid Taxation as well.
 
MR JUSTICE POPPLEWELL:  Yes.
 
MISS CLARK:  My Lord, I make the submission with some hesitation, but I would ask for leave to appeal on the declaration.
 
MR JUSTICE POPPLEWELL:  I have expressed my view.  I think you will have to go to the Court of Appeal and get leave from them.
 
MISS CLARK:  I quite accept that that would be the normal course when your Lordship has come to a very firm view, however, in this case it would be extremely appropriate if there were to be an appeal at the same time as Remilien.
 
MR JUSTICE POPPLEWELL:  If you can get your appeal on, or if the Court of Appeal will allow this case to be joined with Remilien, I see the advantage of that, but if it were a separate appeal after Remilien, I would not give leave.  Had you better find out whether you can join this on first?
 
MISS CLARK:  My Lord, yes.  If your Lordship would  prefer not to make a decision.
 
MR JUSTICE POPPLEWELL:  I will put it like this: I will indicate if you can join it on, and only because of that, that I will grant leave.
 
MISS CLARK:  Thank you, my Lord
 
MR JUSTICE POPPLEWELL:  You cannot object to that, can you?
 
MR WRIGHT:  My Lord, no.                                                                             

